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l~.E fi:th District COL:~t of Ap;Jea.l held that disiii:'ssal of a
tcaf:ic citation whic~ was not filed with the clerk of the court
Yf·':'-hin five days af:'er issuance was improper. Howet;e~, failure
to ·fi.le a citation withi" the five day tii;",e period constitutes
o=Ei.ciel misconduct ana mey sUbject the arrestin~ officer to
Q_5ciplinery action.

Hencock was issued a uniform traffic citation charging the
o:fense of deivin:] while license is susiJended. The arrestin::
officE!:" did not file the cltatlor, with the clerk of court until
Ii days after it was issued. Sect:on 316.650(3), Florida
Statutes (1987), requires a citation to be filed with the cler\<.
within five days after issuance. Hancock's attcrne'l filed a
met ion tc dismiss the citation because the otLlce~ -failed to
tir"ely comply with the five day filing require~e!1t. The countj'
cc~c~ ceniec the motion to dis~iss, but the circuit court
reversed, holding that the filinG reQuirement was
jurisdictional. The state, by petition foJ:." writ of certiorari,

- asked the fifth District Court of· Appeal to revie'n' the decision
bj the circuit court.

Is the five day f il ing requirement in seC:'lon 316.650 (3) I

F_or:da Statutes,· mandatory and jurisdictionc.l, such that the
fai':".Jre of the arresting officer to comply with the time periee
res~lts in dismissal of the citation?

The appellate cour~ held that section 316. 650 ( 3 i dues not
p~-:::vide that the filine; of the c:'tat:'on wi::hi:1 five days is
()ECesso.L~t to the presEC'..l'.:ion of the defe!lGc.nt , The five day
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:-e=uice:~2:-i:' al':houQ~ set forth as a procedural requirement, was
not eS'C2r,t:'al to the defendant IS, constitutional requirement of
~~'': ~':C:2ess. Thus / the aO::Jellate court held that the motion to
C~S:-:1,-ES \-las pco?e:.<_y de~lled by the county court and that the
c:::-CL':': C:)C2C_ depCLcec :co.:i the essential requirements of law in
reve~5ing the ca~rt}' co~rtls orderc

HO·n'e/e~-, 2S the ap?el2.ate court noted in its opinion, the
:.=.:".2.L'::-e 0: c.!. office:':" to comply with the express provisions of
5ectic~ 3~E.ESO constitutes official misconduct. In criminal
cases, a dela! in fil:'ng may prejudice the state1s prosecution of
t:~e case as a cesult of the speedy trial rule; the speedy trial
pec:'oc wc~ld co~nence as soon as the citation was issued,
regaJ:c:ess 0: wr,en it WciS filed. Troopers, therefore. should
Ll", t.r--.eir cit2.ti.cns with the clerl<. within the five day time
~erlo~ to avoid discipline by the Department and any speed; trial
proble~s th2t mej result Ero~ such a delay.

Troope::-s with qUEstions concerning this legal bulletin should
cantact theit:' local sta.te attorney's office or the Office of
Ge~er21 Co~nsel at (90~) 488-1606, Suncom 278-1606.
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