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Law governing revocation of license for DUI convictions was part of regulatory scheme and not a criminal statute; therefore, no ex post facto violation occurred when Plaintiff’s license was revoked without the opportunity to reapply. 

Lescher was convicted DUI four times and his license was permanently revoked. During the period of time that he received his series of DUIs, Florida removed the statutory provision that allowed an individual to reapply for a hardship license five years after his revocation. Lescher was not allowed to reapply. He sued, claiming that the law penalized him ex post facto. The lower courts found no ex post facto violation.

The Supreme Court found that the prohibition against ex post facto laws applies only to criminal provisions and the statutes in this case were part of a regulatory scheme.

Heather Rose Cramer represented the Department.  

[Lescher v. Florida Department of Highway Safety and Motor Vehicles, 7/3/08





“Police deception alone does not negate voluntariness.” 

Wyche, convicted of burglary and grand theft, appealed the denial of his motion to suppress the saliva swabs and DNA test results. Wyche argued the investigator “gained his consent through trickery and that suppression was appropriate pursuant to the Fourth District’s decision in State v. McCord, 833 So. 2d 833 (Fla. 4th DCA 2002).” The 1st DCA affirmed the convictions and certified conflict with the McCord decision.

The record revealed that while Wyche was in custody for an unrelated charge, an investigator who suspected Wyche was involved in a rape case told him they were investigating a burglary of a Winn-Dixie grocery store and requested Wyche give saliva swabs for that investigation. Wyche consented and was cleared in the rape case investigation. However, his saliva swab was given to another investigator who was investigating the burglary of The Pink Magnolia, “a gift shop where Wyche had worked.” There was a match and the DNA match was used in the prosecution of that burglary. The suppression hearing was based on the stipulated facts (listed in the opinion) that were agreed to and presented orally by the attorneys.

The Court referred to its decision in Washington v. State, 653 So. 2d 362, 364 (Fla. 1994) where it held “that the issue of whether consent is voluntary under the Fourth Amendment is to be determined from the totality of the circumstances.” Further, “the fact that Washington had not been informed that he was a suspect in the murder case did not render his consent involuntary.” The Washington decision further held that “once the samples were validly obtained, they could be used in the unrelated murder prosecution.”

The Court determined that Wyche, who was familiar with police procedures, knew his DNA was being requested for use in a criminal investigation. That the “custodial setting of Wyche’s consent and the investigator’s failure to inform Wyche of the actual purpose of the search were not factors so controlling as to overpower Wyche’s will.” Because there was no coercive show of authority and given the totality of the circumstances, the Court affirmed the district court’s denial to the motion to suppress the saliva swabs and DNA test results. The Court further noted it would “not disapprove the Fourth District’s decision in McCord because that decision likewise properly defers to the trial court’s factual findings and considers the totality of the circumstances surrounding McCord’s motion to suppress.”

Note: Justice Bell wrote a brief concurring opinion and noted his disturbance “by the level of intentional police misrepresentation in this case.” Dissenting opinions were written by Justice Anstead and Justice Lewis who opined that Wyche’s consent was not freely given and further discussed the “need of recognizing that police fabrication is an important factor” to be considered on a case-by-case basis. 

[Wyche v. State, 07/10/08]




2nd District Court of Appeals
The trial court erred when it granted the claimant’s motion to dismiss based on the value of the vehicle.   
Trial court erred in considering value of vehicle when ruling on motion to dismiss forfeiture complaint in which Department of Highway Safety and Motor Vehicles sought to confiscate motor vehicle of claimant, who was charged with third-degree felony of driving while license was suspended or revoked as habitual traffic offender, a charge that was resolved by plea to misdemeanor of driving without a license.  The trial court may not look to information outside four corners of complaint in considering motion to dismiss, and value of vehicle was not alleged in forfeiture complaint.  
[In re FORFEITURE OF 2007 FORD F350 PICKUP TRUCK, 07/11/08]

[image: image2.emf]Forfeiture of  F350.doc


3rd District Court of Appeals

Miranda rights; once invoked, apply to subsequent custodial interrogations. 

Thompson, charged with driving under the influence (DUI), filed a motion to suppress his confession. The trial court granted the suppression motion and the State appealed.

The record revealed that Thompson was initially pulled over because he and his vehicle fit the description of an alleged arm robber that was given to police by the victim at a convenience store. After Thompson was removed from the vehicle, handcuffed, and placed in the back seat of the police car, he gave the officers his consent to search his vehicle and nothing incriminating was discovered. Thompson was read his Miranda v. Arizona, 384 U.S. 436 (1966), warnings and denied any involvement in the robbery and he admitted he had drunk two beers earlier in the evening. When Sergeant Agins arrived on the scene, Thompson was again read his Miranda warnings. After smelling alcohol on Thompson’s breath, Sergeant Agins conducted field sobriety exercises and arrested Thompson for DUI and he was taken down to the DUI intake room at the Sheriff’s station and was videotaped. Thompson refused to submit to a mandatory breathalyzer test and then invoked his right to counsel under Miranda. He invoked his right several times and “Sergeant Agins did not question Thompson any further about the robbery or DUI on the videotape,” nor did he inform the other officers that Thompson had invoked his right. Thompson spent the night in the jail and the next day two robbery detectives escorted Thompson to the Sheriff’s office where he was again videotaped and shown signing a waiver of his Miranda rights and confessing to the previous night’s robbery and other crimes. 

“Miranda rights are not investigation-specific; once invoked, they apply to subsequent custodial interrogations even if those interrogations are unrelated to the offense for which the suspect is in custody.” See Arizona v. Roberson, 486 U.S. 675, 684 (1988). The State asserted that “non-testimonial physical evidence, like a breathalyzer test result, does not implicate Miranda’s protection against self-incrimination–no ‘interrogation’ is taking place.” Thus, “Thompson made an anticipatory and ineffective invocation of his right to counsel, because he was not being interrogated.” 

The 3rd DCA determined that the breathalyzer test “was not the dispositive circumstance. The initial traffic stop and questioning identified the alleged robbery as the focus of the officers’ interest.” Further, “prolonged police custody of a suspect after that suspect requests counsel creates a presumption that any subsequent waiver of Miranda rights is the result of police coercion.” Arizona, at 686. The police reinitiated contact with Thompson which therefore created that presumption of coercion. 

The 3rd DCA affirmed the trial court’s order suppressing Thompson’s confession.


[State v. Thompson, 07/16/08] 




4th District Court of Appeals

Police lacked reasonable suspicion of criminal activity to justify stop and detention of defendant. 

Jean was arrested and charged with unlawful possession of controlled substances. After his suppression motion was denied, Jean accepted a plea agreement (preserving his right to appeal) and appealed the denial of his suppression motion arguing “the police lacked reasonable suspicion to support his detention.”

The record revealed that Jean and his friends were picked-up after a be-on-the-lookout (BOLO) alert was issued regarding an attempted burglary of a residence. The officer testified that Jean matched the description in the BOLO, he stopped his vehicle, approached Jean and his friends, and ordered them to the ground. Jean was Mirandized, handcuffed and searched. Miranda v. Arizona, 384 U.S. 436 (1966). Some controlled substances were found on his person and he was arrested and charged with unlawful possession of controlled substances. Jean testified he had been visiting with friends in the neighborhood. Two back-up officers testified that Jean met the description in the BOLO. “However, neither officer provided the description of the suspects in the BOLO and there was no in-court identification.” No evidence was presented that Jean and his friends “were acting suspiciously or attempting to flee” and he had a reasonable explanation for his presence in the neighborhood. 

The 4th DCA concluded that “other than the conclusory statement that Jean matched the BOLO’s description of one of the suspects, there was no evidence presented that would provide a reasonable suspicion of criminal activity that would justify the stop and detention.” The 4th DCA reversed.


[Jean v. State, 07/23/08]




Defamation suit against Sheriff was properly dismissed because the press release he issued was within the scope of his duties.

Sheriff Crowder posted information on “deadbeat parents” in a press release. One of the parties mentioned sued for defamation. The Sheriff moved to dismiss the case based on immunity but his motion was denied by the trial court.

The Fourth District granted the Sheriff’s petition for certiorari and found that the issuing of a press release concerning the official duties of the sheriff was within the scope of the office of the sheriff; therefore, the sheriff was entitled to immunity.
[Crowder v Barbati, 07/16/08]




ATTORNEY GENERAL OPINIONS

Court costs and other statutorily imposed surcharges and fees must be imposed and collected for a violation of sections 316.2935 or 316.610, Florida Statutes.  

Court courts and other statutorily imposed surcharges and fees must be imposed and collected for a violation of sections 316.2935 or 316.610, Florida Statutes, when the person cited complied with the provisions of section 318.18(2)(c), Florida Statutes and has his or her fined reduced.  


[image: image6.emf]Advisory Legal  Opinion - Law Enforcement - Court Fines - Costs.doc


Law Enforcement must provide Domestic Violence Reports to the nearest certified domestic violence center within 24 hours of receipt.   

The timely receipt of the initial police report by the records custodian of a law enforcement agency triggers the 24-hour time requirements for the agency to submit a copy of that report and other related reports to the nearest certified domestic violence shelter pursuant to section 741.29(2), Florida Statutes .  

[image: image7.emf]Advisory Legal  Opinion - Law Enforcement Agencies -- Domestic Violence Reports.doc
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Advisory Legal Opinion - Law Enforcement Agencies -- Domestic Violence ReportsFlorida 


      Attorney General


      Advisory Legal Opinion


      Number: AGO 2008-37


      Date: July 23, 2008


      Subject: Law Enforcement Agencies -- Domestic Violence Reports


      Mr. William B. Berger


      Chief of Police


      Palm Bay Police Department


      130 Malabar Road Southeast


      Palm Bay, Florida  32907-3009


      RE:  LAW ENFORCEMENT AGENCIES – DOMESTIC VIOLENCE REPORTS – POLICE REPORTS 


      – event triggering requirement that law enforcement agency provide copy of 


      report of domestic violence to domestic violence center.  s. 741.29, Fla. 


      Stat.


      Dear Chief Berger:


      You have asked for my opinion on substantially the following question:


      Pursuant to section 741.29(2), Florida Statutes, what event initiates the 


      24-hour time requirement to submit a domestic violence report to the 


      nearest certified domestic violence shelter?


      Section 741.29, Florida Statutes, requires law enforcement officers 


      investigating incidents of domestic violence to "advise the victim of such 


      violence that there is a domestic violence center from which the victim 


      may receive services."[1]  Law enforcement officers are required to give 


      victims immediate notice of their legal rights and remedies by providing 


      them with a standard form developed by the Florida Department of Law 


      Enforcement entitled "Legal Rights and Remedies Notice to Victims."[2]  


      Regardless of whether an arrest is made following an investigation of 


      domestic violence, the law enforcement officer investigating must make a 


      written police report indicating that "the alleged offense was an incident 


      of domestic violence."[3]  The statute requires that


      "[s]uch report shall be given to the officer's supervisor and filed with 


      the law enforcement agency in a manner that will permit data on domestic 


      violence cases to be compiled.  Such report must include:


      (a)  A description of physical injuries observed, if any.


      (b)  If a law enforcement officer decides not to make an arrest or decides 


      to arrest two or more parties, the officer shall include in the report the 


      grounds for not arresting anyone or for arresting two or more parties.


      (c)  A statement which indicates that a copy of the legal rights and 


      remedies notice was given to the victim."


      Section 741.29(2), Florida Statutes, requires that the report be given to 


      the law enforcement officer's supervisor and filed with the agency in a 


      manner that will facilitate the collection of data on domestic violence.  


      Thus, each law enforcement agency should have a policy in place for the 


      expeditious filing of these reports. 


      The law enforcement agency is charged with sending a copy of the initial 


      police report on the incident to the nearest locally certified domestic 


      violence center:


      "The law enforcement agency shall, without charge, send a copy of the 


      initial police report, as well as any subsequent, supplemental, or related 


      report, which excludes victim/witness statements or other materials that 


      are part of an active criminal investigation and are exempt from 


      disclosure under chapter 119, to the nearest locally certified domestic 


      violence center within 24 hours after the agency's receipt of the report."


      This office has issued several opinions relating to the redaction of 


      information that may be contained in the police report and forwarded to 


      domestic violence centers and concluded that this information must be 


      redacted prior to a copy of the report of domestic violence being 


      forwarded.[4]


      The statute clearly places the responsibility of providing a copy of the 


      initial police report on "[t]he law enforcement agency" rather than on the 


      law enforcement officer preparing the report or the officer's supervisor 


      who must receive a copy of the report.  This requirement was the result of 


      an amendment in 1994 to the statute which previously mandated that the 


      officer's supervisor send a copy of the report to the nearest locally 


      certified domestic violence center following the agency's receipt of the 


      report.[5]  While the statute does not place the burden squarely on any 


      one person within the agency, the public records custodian for the agency 


      would, logically, be the official charged with this agency 


      responsibility.[6]  It is the public records custodian who would be 


      responsible for receiving any request for confidentiality of information 


      contained in such a record[7] and it is the records custodian who would 


      redact that information and make copies available for public inspection 


      and copying.[8]  Thus, the initial police report should be submitted to 


      the records custodian without delay and the law enforcement agency may 


      consider the 24-hour time period to begin when the records custodian 


      receives that report for filing.


      Therefore, it is my opinion that the timely receipt of the initial police 


      report by the records custodian of a law enforcement agency triggers the 


      24-hour time requirement for the agency to submit a copy of that report 


      and other related reports to the nearest certified domestic violence 


      shelter pursuant to section 741.29(2), Florida Statutes. 


      Sincerely,


      Bill McCollum


      Attorney General


      BM/tgh


      [1]  Section 741.29(1), Fla. Stat.


      [2]  Id.


      [3]  Section 741.29(2), Fla. Stat.


      [4]  See Ops. Att'y Gen. Fla. 02-50 (2002) (information revealing home or 


      employment address or telephone number or personal assets of victim of 


      domestic violence should be excised from copy of report of domestic 


      violence forwarded by law enforcement agency to  nearest domestic violence 


      center if victim has requested that such information be treated as exempt 


      pursuant to section 119.07[3][s]1., Fla. Stat.) and 92-14 (1992) 


      (information revealing identity of victim of sexual battery, child abuse, 


      or lewd, lascivious or indecent assault upon or in the presence of a 


      child, should be excised from copy of report of domestic violence 


      forwarded by law enforcement agency to domestic violence center). 


      [5]  See s. 2, Ch. 94-135, Laws of Fla. 


      [6]  See s.119.071(2)(j)1., Fla. Stat., which authorizes victims of 


      several crimes including domestic violence to request that their home or 


      employment address, telephone number and personal assets be kept 


      confidential.  


      [7]  Section 119.07(1)(b), Fla. Stat., authorizes "[a] custodian of public 


      records or a person having custody of public records [to] designate 


      another officer or employee of the agency to permit the inspection and 


      copying of public records[.]"


      [8]  See s. 119.07(1), Fla. Stat.



_1279368083.doc
		[image: image1.png]





		



		--- So.2d ----

		Page 




		--- So.2d ----, 2008 WL 2697564 (Fla.App. 2 Dist.), 33 Fla. L. Weekly D1752



		2008 WL 2697564 (Fla.App. 2 Dist.)







In re Forfeiture of 2007 Ford F350 Pickup Truck, Identification No. 1FTWW31P27EA46254

Fla.App. 2 Dist.,2008.

Only the Westlaw citation is currently available.

NOTICE: THIS OPINION HAS NOT BEEN RELEASED FOR PUBLICATION IN THE PERMANENT LAW REPORTS. UNTIL RELEASED, IT IS SUBJECT TO REVISION OR WITHDRAWAL.

District Court of Appeal of Florida,Second District.

In re FORFEITURE OF 2007 FORD F350 PICKUP TRUCK, IDENTIFICATION NO. 1FTWW31P27EA46254.

Department of Highway   Safety and Motor Vehicles, Appellant,

v.

Paul Bowers, Appellee.

No. 2D07-4880.

July 11, 2008.

Appeal from the Circuit Court for Hendry County; Bruce Kyle, Judge.

Bill McCollum, Attorney General, Tallahassee, and Charles M. Fahlbusch, Senior Assistant Attorney General, Fort Lauderdale, for Appellant.

Scott H. Cupp, West Palm Beach, for Appellee.

DAVIS, Judge.

*1 The Department of Highway Safety and Motor Vehicles (DHSMV) challenges the trial court's order granting Paul Bowers' motion to dismiss the forfeiture complaint that DHSMV had filed against him. We reverse.

Paul Bowers was charged with the third-degree felony of driving while license suspended or revoked as a habitual traffic offender. In a related action, DHSMV filed a forfeiture complaint seeking to confiscate the motor vehicle that Bowers was driving. Bowers moved to dismiss the forfeiture complaint, and following a hearing, the trial court granted the motion.

In its order, the trial court found that the value of the motor vehicle was more than $50,000 and that the criminal case had been resolved by Bowers' plea to a misdemeanor of driving without a license. The trial court concluded that since the maximum fine that could be levied against Bowers was $1000, to require the forfeiture of the motor vehicle would violate the Excessive Fines Clause of the Eighth Amendment of the United States Constitution. DHSMV appeals that ruling.

DHSMV argues, and we agree, that the trial court erred in ruling on the motion to dismiss by making factual findings beyond the four corners of the forfeiture complaint. “A motion to dismiss tests the legal sufficiency of the complaint.”Barbado v. Green & Murphy, P.A.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=2000300649&ReferencePosition=1174"
 758 So.2d 1173, 1174 (Fla. 4th DCA 2000). In considering the motion to dismiss, the trial court may not look to information outside the “four corners” of the complaint. Id. The value of Bowers' vehicle is not contained in the forfeiture complaint; thus the trial court erred in giving consideration to the excessive fine argument at the motion to dismiss stage of the proceedings.

As stated in Crowder v. Hillsborough County,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998118013&ReferencePosition=955"
 715 So.2d 954, 955 (Fla. 2d DCA 1998), “Although these facts may ultimately prove to be true, they do not appear within the four corners of the complaint. The court may not transform a motion to dismiss into a motion for summary judgment.”

In determining that the trial court erred in granting the motion to dismiss, we do not reach the question of whether the Excessive Fines Clause of the Eighth Amendment applies or whether these facts violate the restriction contained in this clause.

Reversed and remanded for further proceedings.

NORTHCUTT, C.J., and MASTERS, ELLEN S., Associate Judge, Concur.

Fla.App. 2 Dist.,2008.

In re Forfeiture of 2007 Ford F350 Pickup Truck, Identification No. 1FTWW31P27EA46254

--- So.2d ----, 2008 WL 2697564 (Fla.App. 2 Dist.), 33 Fla. L. Weekly D1752

END OF DOCUMENT

© 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works.
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Advisory Legal Opinion - Law Enforcement - Court Fines - CostsFlorida 


      Attorney General


      Advisory Legal Opinion


      Number: AGO 2008-30


      Date: May 29, 2008


      Subject: Law Enforcement - Court Fines - Costs


      Chief George Brennan


      Winter Garden Police Department


      251 W. Plant Street


      Winter Garden, Florida 34787


      RE: LAW ENFORCEMENT – CLERK OF COURT – FINES – COURT COSTS – amount of 


      court costs and fines to be imposed for certain equipment violations. ss. 


      316.610, 316.2935, 318.121, 318.18, Fla. Stat.


      Dear Chief Brennan:


      You have asked for my opinion on substantially the following question:


      Are court costs to be collected for a violation of sections 316.2935 or 


      316.610, Florida Statutes, if the person cited complies with the 


      provisions of section 318.18(2)(c), Florida Statutes?


      You have requested my assistance in determining the appropriate amount of 


      fines and costs to be imposed for an equipment violation under these 


      specific statutes when the violator has the vehicle repaired and properly 


      documented with a police department and the clerk of courts within thirty 


      days.


      Chapter 318, Florida Statutes, is the "Florida Uniform Disposition of 


      Traffic Infractions Act."[1] The purpose of the act, as specifically 


      provided by the Legislature, is to decriminalize certain violations of the 


      Florida Uniform Traffic Control Law, the motor vehicle license statutes, 


      drivers' license provisions, Florida intrastate highway system and toll 


      facilities statutes, and the "Support of Learning" law, "thereby 


      facilitating the implementation of a more uniform and expeditious system 


      for the disposition of traffic infractions."[2] Pursuant to section 


      318.121, Florida Statutes:


      Notwithstanding any general or special law, or municipal or county 


      ordinance, additional fees, fines, surcharges, or costs other than the 


      court costs and surcharges assessed under s. 318.18(11) and (13) may not 


      be added to the civil traffic penalties assessed in this chapter. (e.s.)


      Pursuant to the act, any person cited for a violation of chapter 316, 


      Florida Statutes, (and specific provisions of other statutes) must be 


      charged and cited with a noncriminal infraction and must be cited to 


      appear before an official.[3] The statute provides that any person cited 


      under these provisions must sign and accept a citation promising to 


      appear. The officer making the citation may provide the time and location 


      of the scheduled appearance on the traffic citation and "must indicate the 


      applicable civil penalty established in s. 318.18."[4] If the violator 


      elects not to appear, he or she shall pay the civil penalty and delinquent 


      fee charged either by mail or in person within a thirty day period after 


      the date of issuance of the citation.[5] A person who elects not to 


      appear and to pay the statutory penalty and fees "shall be deemed to have 


      admitted the infraction and to have waived his or her right to a hearing 


      on the issue of commission of the infraction."[6]


      The penalties imposed for a noncriminal disposition pursuant to section 


      318.14, Florida Statutes, are set forth in section 318.18, Florida 


      Statutes. Pursuant to section 318.18(2), Florida Statutes, the penalty for 


      nonmoving traffic violations is thirty dollars:


      (c) For all violations of ss. 316.2935 and 316.610. However, for a 


      violation of s. 316.2935 or s. 316.610, if the person committing the 


      violation corrects the defect and obtains proof of such timely repair by 


      an affidavit of compliance executed by the law enforcement agency within 


      30 days from the date upon which the traffic citation was issued, and pays 


      $4 to the law enforcement agency, thereby completing the affidavit of 


      compliance, then upon presentation of said affidavit by the defendant to 


      the clerk within the 30-day time period set forth under s. 318.14(4), the 


      fine must be reduced to $7.50, which the clerk of the court shall 


      retain.[7] (e.s.)


      Thus, section 318.18(2), Florida Statutes, provides for the reduction of 


      any fine assessed to the amount of $7.50 if the violator complies with the 


      terms of the statute. 


      However, while section 318.18(2)(c), Florida Statutes, provides for the 


      reduction of the fine imposed by that section, other provisions require 


      the collection of other costs, surcharges and funds. For example, section 


      318.18(11), Florida Statutes, states that:


      (a) In addition to the stated fine, court costs must be paid in the 


      following amounts and shall be deposited by the clerk into the fine and 


      forfeiture fund established pursuant to s. 142.01:


      For pedestrian infractions 


      ...................................................$3.


      For nonmoving traffic infractions 


      .......................................$16.


      For moving traffic infractions 


      .............................................$30.


      (b) In addition to the court cost required under paragraph (a), up to $3 


      for each infraction shall be collected and distributed by the clerk in 


      those counties that have been authorized to establish a criminal justice 


      selection center or a criminal justice access and assessment center . . . 


      . Funds collected by the clerk pursuant to this paragraph shall be 


      distributed to the centers authorized by those special acts.


      (c) In addition to the court cost required under paragraph (a), a $2.50 


      court cost must be paid for each infraction to be distributed by the clerk 


      to the county to help pay for criminal justice education and training 


      programs pursuant to s. 938.15. Funds from the distribution to the county 


      not directed by the county to fund these centers or programs shall be 


      retained by the clerk and used for funding the court-related services of 


      the clerk.


      (d) In addition to the court cost required under paragraph (a), a $3 court 


      cost must be paid for each infraction to be distributed as provided in s. 


      938.01 and a $2 court cost as provided in s. 938.15 when assessed by a 


      municipality or county.


      Subsection (13) of section 318.18, Florida Statutes, authorizes a board of 


      county commissioners or any consolidated unit of local government to 


      impose certain surcharges "in addition to any penalties imposed for 


      noncriminal traffic infractions under Chapter 318.[8] Subsection (14) of 


      the statute provides that certain governmental entities may impose a 


      surcharge for noncriminal traffic infractions under this chapter if they 


      adopt an ordinance to do so. While not all of these costs or surcharges 


      are applicable to every violation, the language of these sections makes it 


      clear that these amounts are to be collected in addition to the stated 


      fine that may be imposed.[9]


      Section 318.18(2)(c), Florida Statutes, authorizes the reduction of the 


      fine imposed for violations of sections 316.2935 and 316.610, Florida 


      Statutes, upon compliance with the terms of the statute. Nothing in that 


      section or elsewhere in Chapter 318, Florida Statutes, requires the 


      reduction or waiver of other costs, fees or surcharges imposed elsewhere 


      in this chapter or elsewhere in the statutes. When the law directs how a 


      thing is to be done, that is, in effect, a prohibition against its being 


      done in any other way.[10] In addition, when the language of a statue is 


      plain and definite in meaning without ambiguity, the legislative intent is 


      fixed such that interpretation and construction are not needed.[11]


      Therefore, it is my opinion that court costs and other statutorily imposed 


      surcharges and fees must be imposed and collected for a violation of 


      sections 316.2935 or 316.610, Florida Statutes, when the person cited 


      complies with the provisions of section 318.18(2)(c), Florida Statutes, 


      and has his or her fine reduced.


      Sincerely,


      Bill McCollum


      Attorney General


      BM/tgh


      ---------------------------------------------------------------------------------------------------------


      [1] Section 318.11, Fla. Stat., provides the short title for the act.


      [2] Section 318.12, Fla. Stat.


      [3] Section 318.14(1), Fla. Stat. 


      [4] Section 318.14(2), Fla. Stat.


      [5] Section 318.14(4), Fla. Stat.


      [6] Ibid.


      [7] Sections 316.2935 and 316.610, Fla. Stat., deal with air pollution 


      control equipment and tampering with that equipment and vehicles in an 


      unsafe condition, respectively.


      [8] See s. 318.18(13)(a) and (b), Fla. Stat.


      [9] And see, e.g., ss. 318.1215, Fla. Stat. (notwithstanding s. 318.121, 


      board of county commissioners may require clerk of court to collect 


      additional $5 with each civil traffic penalty to fund driver education 


      programs in schools), 938.01, Fla. Stat. (courts shall, in addition to any 


      fine or other penalty, require payment of $3 court cost), 938.19(2), Fla. 


      Stat. (notwithstanding s. 318.121, county commissioners may adopt 


      mandatory court cost for teen court).


      [10] See Alsop v. Pierce, 19 So. 2d 799 (Fla. 1944) and Thayer v. State, 


      335 So. 2d 815 (Fla. 1976); Ops. Att'y Gen. Fla. 00-37 (2000) and 00-25 


      (2000).


      [11] See M.W. v. Davis, 756 So. 2d 90 (Fla. 2000); McLaughlin v. State, 


      721 So. 2d 1170 (Fla. 1998); Ops. Att'y Gen. Fla. 00-46 (2000), 99-44 


      (1999) and 97-81 (1997).



